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sible for management of the nationally and publicly owned land,
has decided to stop all sales of land to private persons and bodies
and to transfer land in future to its users only on terms of lease.

b. It has been decided to base the lease of publicly-owned land on

advance payment of the rent, in accordance with market prices
and the capitalisation value.

c. The Administration enlarged its activity in the field of initiated

and planned development in order to have at its displosal a reserve
of land suitable for purposes of housing and populating given areas;
for industry and other needs of urban settlements.

It may be said that the development needs of the towns call for the
extension and consolidation of the activities of the Israel Lands Administra-
tion in the sphere of urban lands. At the same time, in our view there is no
need for such far-reaching changes in the organizational structure of the
Administration as the establish a special ministry for land affairs, or placing
the Lands Administration under the auspices of the Ministry of Housing
or the Ministry of Finance.

It should be borne in mind that the Israel Lands Administration today
is an independent statutory body with considerable powers. It is not affi-
liated to the ministry of agriculture and the only link it has with that
ministry is the fact that the minister of agriculture is chairman of the board
of the Lands Administration, which lays down the policy lines for its acti-
vities. There are two main reasons for this link :

a. First, there is the need to protect agricultural land from wurban

erosion and from the spread of urban uses of the land;

b. Secondly, in counter-distinction to other branches of the economy,

where agriculture is concerned land is the principal factor of
production.
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intensively improved pastures, and controlled grazing of fended shrub-ranges
by improved local or Angora goats. In addition, new methods of mechanized
and bio-technological shrub utilization should be investigated.

Afforestation of denuded slopes should be directed towards multiple
purpose recreation and fodder forests and pine forests should be managed
as dual purpose timber and recreation forests.

The inputs necessary for these management options can only be pro-
vided on a national level as parts of comprehensive landscape development
and utilization master plans. As a first step, combined research and demon-
stration schemes could be carried out in nature and forest reserves and
recreation parks where better scientific management is urgently needed.

Zeev Tzur

PUBLIC LAND POLICY IN ISRAEL

It is no co-incidence that, in the criticism levelled against land policy
in Israel, agricultural land is hardly ever mentioned. It may be said that,
in counter-distinction to the situation in almost all other countries in which
agricultural land constitutes a complex economic and social problem, Israel
has succeeded in arriving at satisfactory solutions in this area, in the context
of the existing system under which the major part of farm land is under
national or public ownership and is leased to the settlers who cultivate it
and make their living from it.

An entirely different situation prevails where urban land is concerned.
Here processes of free commerce and speculation in real estate predominate
processes that have led to economic distortions, failure of the policy of popu-
lation distribution, and accumulation of wealth by private persons at the
expense of public assets etc. One of the causes of this situation stems from
the relations of ownership regarding urban lands : whereas agricultural land
in Israel is for the most part nationally owned, the proportion of urban land
under national ownership does not exceed 50 per cent, the other 50 per cent
being privately owned.

However, it should be noted that certain measures have been enacted
recently which constitute an attempt to overcome the irregularities that
emerged in the past concerning urban lands :

a. The Israel Lands Administration which, it will be recalled, is respon-
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And finally a third interpretation is also possible under which, in such
a case, the Minister of the Interior would be authorized to instruct the local
town planning committee to pay compensation in accordance with the
provisions of the Land Ordinance of 1943. Under this Ordinance (Section
20), compensation shall not be paid for acquisition unless the requisitioned
area exceeds one-quarter of the entire area of the plot.

A careful examination of all the possible interpretations has led us to
conclude that the authoritative interpretation is the first one (see above)
i.d. that the local town planning committee is not empowered to requisition
part of a plot (with or without compensation) if as a result thereof the value
of the rest of the plot is reduced.

Such waiving of an intended requisition is counter to the interests of
planning and the public welfare. In fact, this clause is a loophole in the law
and suitable measures are called for. One of the ways in which this problem
can be overcome is to alter the law, amending the above clause in such
a way as to ensure that a decision to requisition land can be implemented
even if it causes a lowering in the value of the “rest of the plot” (possibly
through payment of special compensation or by obhgmg the local authority
to requisition the entire plot).

Z. Naveh

MULTIPURPOSE UTILIZATION OF MEDITERRANEAN
UPLANDS

The biological diversity, stability and attractiveness of Mediterranean
upland ecosystems is threatened both by increasing agricultural and pastoral
pressure and by urban sprawl and neo-technological despoliation. In order
to reconcile the need for conserving and improving the open Mediterranean
landscape with the needs of the people and the national economy, new
management strategics are proposed. These should emphasize flexible policies
of multiple use for nature conservation, wildlife and recreation, livestock
and forest production and increase in water-yields, according to ecological
site potentials and socio-economic requirements.

These strategies include ecological management and vegetation mani-
pulation of nature reserves, conversion of Maqui and forest reserves, brush
thickets and woodlands into multi-layered recreation and fodder forests or
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and the local authorities be authorized to requisition properties, particularly
land, for the benefit of the community as a whole. In every state such laws,
which are designed for the good of the public, contain a clause of protection
for the private owner guaranteeing that his properties will not be touched
if this is not necessitated for the welfare of the community.

One of the important laws in Israel giving the town planning com-
mittees of the local authorities the powers to requisition real property on
their own is the “Planning and Building Law, 1965 which lays down the
following conditions for land seizures :

a. Only land may be requisitioned under this law;

b. Under this law, land may be requisitioned only in the framework

of a local outline plan or a detailed plan;

¢. Implementation of the requisition order requires approval by the

district Town Planning committee.

The law furthermore determines that part of a plot may be requisi-
tioned for the public good without payment of compensation if the area
requisitioned does not exceed 40 per cent of the total area of the plot.
This however is modified by the following clause: “No part of a plot shall
be requisitioned, with or without payment of compensation, if as a result
thereof the value of the rest of the plot is diminished.” The following example
illustrates what is meant by a reduction in the value of the “rest of the plot™:
let us suppose that, under the local outline plan of a certain locality, the
minimal area for building is 500 sq.m. In a case of requisitioning of 40%
of a half-dunam (500 sq.m.) plot for purpose of road-laying, the owners
will be left with only 300 sq.m. Such an area would be insufficient for any
building under the regulations of the local outline plan; consequently the
“rest of the plot” remaining after the requisitioning would lose all the
potential for building that it had to begin with.

This clause of the law is not sufficiently clear, particularly when com-
pared with the Land (Acquisition for Public Purpose) Ordinance, 1943.
It is open to interpretation in three different ways :

The first possible interpretation is that if it is found that, as a result
of requisitioning the value of the remainder of the plot has indeed been
diminished, the local authority must waive its claim to implement the re-
quisitioning. In such a case, the needs of the community would be overruled
by the rights of the individual.

The second possible interpretation is that in the above-mentioned hypo-
thetical case, the local authority would have to requisition the entire plot
and pay full compensation for its entire value.
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THE ROLE OF LAW IN SOLVING URBAN PROBLEMS

The aim of the article is to consider the contribution made by law
towards creating a secure and convenient physical setting in which the town-
dweller can develop his human potential.

For this purpose, the true nature of law must be grasped. Law may
be regarded as a tool for achieving given social aims; and like any tool it
may be used or abused. Moreover, even a good legal tool is not in itself
sufficient. A clear policy and the courage and means to enforce it are also
needed.

The inactment of legislation does not, by itself, solve social problems.
It can even prove an obstacle, since attention is then focussed on the defects
of the legislation, instead of on the social problem itself.

It must also be realised that many laws try to reconcile conflicting-aims
and are thus by their very nature doomed to be inefficient.

In the solution of urban problems, law is used to create the necessary
institutional framework (e.g. establishment of planning commissions, local
authorities) and to grant these bodies the powers they need to carry out
their functions (e.g. the power to expropriate land). Law enables restric-
tions to be placed on right of the individual to do as he wishes with his
property (e.g. the control of development). It also gives the limits beyond
which government may not interfere with the individuals freedom of choice
and acts as a watchdog, seeing to it that the administration does not exploit
its wide powers for ulterior purposes.

The above principles are considered with reference to examples taken
from Israeli legislation and case law.
Dan Margalitt

DIFFERENT INTERPRETATIONS OF THE PLANNING
AND BUILDING LAW

It has been found in cities abroad as well as in Israel that, in certain
conditions, the principle of private ownership can come into open conflict
with the interests of the community. It is therefore essential that the state
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signed between the contractor and the various apartment purchasers. For
example, in the first contract no mention is made that an area which is
usually common property (e.g. parking lot) shall be excluded from the
common property, while this area is in fact sold together with a second
apartment for the exclusive use of the second purchaser. The case law has
established that each purchaser has the right to his relative part of all usual
common property unless his contract explicitly states otherwise. This posi-
tion was adopted by the legislature in the Apartment Sales Law 1973, which
further provides a criminal fine for a contractor who sells the same property
twice. The disputed area, however, belongs to the purchaser who was the
first in time to sign his contract. This is true both when the first signer’s
right results from the fact that the property was not excluded in his contract
and when he explicitly purchased it. The only remedy of the other purchasers
is a breach of contract suit. Prof. Weisman believes that this arrangement
provides insufficient protection to bone fide later purchasers. He proposes
the adoption of the U.S. system under which the contractor must deposit
the condominium regulation with a public authority. This enables each
prospective purchaser to know what his part of the common property will be.

The third issue is the construction of Rule 2 of the Standard Rules for
Condominiums. These Rules are annexed to the Land Law and apply unless
the apartment owners amend them in accordance with the procedure set out
in the law. Rule 2 forbids an apartment owner from making changes in
his apartment which effect the value of other apartments or of the common
property. On a number of occasions the court has been asked to decide
whether the “changes” referred to are physical changes only or also include
changes in use (e.g. from residential to commercial). The rulings have been
contradictory. One decision held that only physical changes are relevant;
a second that changes in use may be considered when accompanied by
physical changes. The latest ruling of the High Court supported the “physical
Change only” interpretation, though a minority held that any change what-
soever effecting value was proscribed.

While not expressing his own stand, Prof. Weisman stated that the
real issue is who should be burdened with the effort and expense involved
in changing the Standard Rules: i.e. should the owners of a residential
condominium be able to rely on the Standard Rules to ensure that the build-
ing remain residential, while anyone wishing to provide for the possibility
of changing that use be required to act — or should each owner retain
maximum rights to do with his apartment as he desires, unless contrary
action is taken.
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Prof. J. Weisman

LEGAL ASPECTS OF CONDOMINIUMS

Condominiums are an important institution in Israel, with aproximately
65% of the population living in dwellings of this nature. However the legal
arrangements governing such dwellings do not provide satisfactory solutions
to a number of problems. Prof. Weisman addressed himself to three of these
questions.

The first is that the Land Law 1969, which was meant to regulate the
relationships among condominium dwellers, includes in its definition of
“condominium” the element that such houses be registered as condomi-
niums. In fact, only about 25% of the houses which are in substance con-
dominiums are so registered (c.a. 150,000 out of a total of 600,000), with
technical and budgetary problems precluding that this situation will markedly
change in the forseable future.

As an interim solution, Prof. Weisman suggests the following construc-
tion which to the best of his knowledge has not as yet been tested before the
court: The delay in registering a condominium is not of the purchaser’s
choosing and the typical contract provides that registration will be done as
soon as possible. This indicates the purchaser’s intent to be governed by the
law regulating condominium relationships also before the actual registra-
tion. Thus, certain provisions of the law can be seen as applying through
implicit contractual consent, though not through force of law. Prof. Weisman
proposes that a clause explicitly applying the law be inserted in future con-
tracts. As to the claim that the contract is between the contractor and
purchaser and therefore cannot determine the relationships among the
various owners, such an implicit or explicit application of the law can be
seen as a contract for the benefit of third parties (i.e. the other owners)
which is recognized by the Contract Law (General Part) 1973. Prof. Weis-
man admits that this construction cannot be used to apply all provisions
of the law. For example, the jurisdiction of the special tribunal established
in the law to settle disputes between condominium dwellers can not be
extended by contractual intent to cover dwellers in houses which are legal
condominiums.

A second problem is the possible contradiction among the contracts
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Dear Readers,

This issue of Karka inaugurates its second decade. We
wish ourselves continued cooperation and joint interest with
our readers.

This issue is mainly concerned with the legal aspects of
various land uses. Among the contributors are lecturers and
instructors who participated in a debate on land policy held by
The Land-Use Research Institute, Jerusalem.

The first two articles deal with the legal aspects of con-
dominiums houses and of urban problems.

In addition we present an article on the ecological implica-
tions of land use.

As always, we also include our permanent columns "“Around
the World” and “In the Research-Field"”.

The Editor
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